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I.
a.

STATEMENT OF THE CASE

Introduction.
This is the reply brief of the Idaho Department of Transportation, (hereinafter referred to

as "the Department"). The Department has appealed District Court Judge John R. Stegner's
decision setting aside the Disqualification of Chauncey Jack Platz's Commercial Driving
Privileges (CDL DQ).

II.

ISSUES ON APPEAL

Mr. Platz identifies four issues for the Court's consideration. The first two issues are
generally whether Mr. Platz was afforded due process in the administrative hearing provided by
the Department and whether the Department's I-Iearing Examiner's decision was supported by
sufficient and competent evidence. These two issues were the issues raised by the Department.
Mr. Platz adds two additional issues for the Court's consideration, whether the I-Iearing
Examiner abused his discretion and whether the District Court's vacation of the disqualification
ofMr. Platz's Commercial Driving Privileges was proper.

III.

ARGUMENT
1. Due Process

Mr. Platz responds to the Department's analysis of the Commercial Driving License
process as provided by I.C. § 49-335 by making the analysis required by Mathews v. Eldridge,
424 Us. 319, 96 S. Ct. 893 (1976) and then makes an unsubstantiated and unsupported analysis

of the process utilized by the Department's Hearing Examiner to disqualify Mr. Platz's
Commercial Driving Privileges.
Mr. Platz made none of the arguments that he now makes to the Court to the Hearing
Examiner. His failure to do so precludes the Court's review, Bell v. Idaho Transp. Dept. 151

Idaho 659,262 P.3d 1030 (2011).

APPELLANT'S REPLY BRIEF

1

Mr. Platz's Mathews analysis begins with Mr. Platz argumg that the private interest
affected here is Mr. Platz's ability to make a living driving a Commercial Vehicle. The Idaho
Court has regularly acknowledged the highly regulated nature of Commercial Driving
Privileges. l
Mr. Platz cannot argue that he does not know the circumstances under which he was
granted commercial driving privileges. The Hearing Examiner's function in the Commercial
Driving Privileges setting is not to determine whether Mr. Platz can make a living but whether
the driver's consumption of alcohol poses a substantial risk to Idaho's travelling pUblic. 2
Mr. Platz characterization of the private interest does not properly analyze the Issues
before the Department's Hearing Examiner. The only issues before the Hearing Examiner in this
setting are whether Mr. Platz has commercial driving privileges and had Mr. Platz suffered failed
evidentiary test for breath alcohol concentration at the time that the Commercial Driving
Privileges Disqualification hearing was held, I.C. § 49-335.

As noted above the purpose of!. C. §49-335 is to remove problem driver's from the road through
disqualification. Statement of Purpose, SB 100 I (1989). The right of a citizen to operate a motor
vehicle is substantial but it is also subject to reasonable regulation by the State in the exercise in
the exercise of its police powers, Talavera 127 at 705 905 P.2d at 638. When a person is
approved for a CDL he or she agrees to abide by certain conditions and regulations, ill. The
Commercial Driving Industry is highly regulated because of the size and weight of commercial
vehicles and the heightened danger they pose to the public should they be misused. Impaired
commercial driver's pose a unique danger to the public because of the type of vehicle they
operate, therefore, the disqualification of a COL indicates only that the holder has failed to comply
with the agreed conditions not that he or she is punished for a particular act.

In re Williams, --- P.3d ---, 2012 WL 3068793.
2 Mr. Platz's interest is not his ability to make a living, his interest is instead in the continued operation of
commercial vehicles.

Due process generally requires consideration of three distinct factors: First, the private interest that
will be affected by the official action; second, the risk of an erroneous deprivation of such interest
through the procedures used, and the probable value, if any, of additional or substitute procedural
safeguards; and finally, the Government's interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute procedural requirement would entail.

Mathews v. Eldridge, 424 Us. 319, 335, 96 S. Ct. 893, 903, 47 L. Ed. 2d 18 (1976).

APPELLANT'S REPLY BRIEF

2

There is not a substantial greater private interest simply because Mr. Platz allegedly
makes his living as a commercial driver. If Mr. Platz makes his living as a commercial driver he
should know that he places that opportunity in jeopardy when he operates a motor vehicle under
the influence of alcohol.

Mr. Platz has no right to continued employment as a commercial

driver.
There is little risk of an erroneous deprivation considering the State's interest. Public
safety is a substantially greater public interest than Mr. Platz's private interest in making a living
as a commercial driver. The only issues before the Hearing Examiner are whether Mr. Platz has
commercial driving privileges and whether he failed an evidentiary test for alcohol
concentration, I.C. §49-335.
Mr. Platz does not preserve for the Hearing Examiner or the reviewing Court any due
process argument (CDL Tr. p. 5 LL. 17-25).3

Mr. Platz did not ask the Hearing Examiner to make part of the Record the material submitted and then say to the
Hearing Examiner that his failure to consider this evidence means Platz does not get enough process. The Record is
clear that Mr. Platz accepted the representations of the Hearing Officer as to the issue as the Hearing Examiner
characterized (perish the thought that the Hearing Officer might be wrong), but the issue still has to be preserved,
Bell v. Idaho Transp. Dept. 151 Idaho 659,262 P.3d 1030 (2011). Mr. Platz acknowledges that he did not make a
due process argument below (Respondent's Briefp. 7).
3
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In spite of Mr. Platz's argument that he made evidence available to the Hearing
Examiner, he did not, nor is there anything in the Record to support that representation (CDL Tr.
p. 2 LL. 6-20). It is only now on review that Mr. Platz asked the Court to review what the
Hearing Examiner did.
However, acknowledging for argument sake that Mr. Platz sufficiently put the Hearing
Examiner on notice that Mr. Platz was offering evidence for the Record, the Hearing Examiner
can exclude evidence that is not relevant, IDAPA 04.11.01.600. 4
The Hearing Examiner properly concluded that evidence of the circumstances of the
administration of the evidentiary test for alcohol concentration, for example the circumstances of
pretest monitoring, is not before the Hearing Examiner in considering the disqualification of
Commercial Driving Privileges. The only issue before the Hearing Examiner is whether there is
a failed evidentiary test and whether Mr. Platz has Commercial Driving Privileges (I.C. § 49335).
Mr. Platz is really just making a policy argument that the consequences of having a failed
evidentiary test for alcohol concentration is too great, however, the Idaho Courts have
consistently upheld the reasonableness and appropriateness of the Commercial Driving
Privileges Disqualification based on a constitutional challenge, Wanner v. State, Dept. of Transp.

4

IDAPA 04.11.01.600 RULES OF EVIDENCE

EVALUTATION OF EVIDENCE

Evidence should be taken by the agency to assist the parties' development of the record, not excluded to frustrate
that development. The presiding officer at hearing is not bound by the Idaho Rule of Evidence. No informality in
any proceedings or in the manner of taking testimony invalidates any order. The presiding officer, with or without
objection. may exclude evidence that is irrelevant, unduly repetitious, inadmissible on constitutional or statutory
grounds, or on the basis of any evidentiary privilege provided by statute or recognized in the courts of Idaho. All
other evidence may be admitted if it is of a type commonly relied upon by prudent persons in the conduct of their
affairs. The agency's experience, technical competence and specialized knowledge may be used in evaluation of
evidence. (Emphasis added).

APPELLANT'S REPLY BRIEF

4

150 Idaho 164,244 P.3d 1250 (2010), Buell v. Idaho Dept. of Transp. 1511daho 257,254 P.3d
1253 (2011) and most recently In re Williams, --- P.3d ---, 2012 WL 3068793.
Further, Mr. Platz has to acknowledge that his Commercial Driving Privileges are
substantially more regulated than ordinary driving privileges, In re Williams, --- P.3d ---, 2012

WL 3068793. Nor can Mr. Platz argue that he is not aware of the substantial risk to his driving
privileges should he suffer a failed evidentiary test for alcohol concentration.
Even if the I-Iearing Examiner did not properly view his role as discretionary, it is clear
that the Attorney General's Rules for the Conduct of Contested Hearings permit the Hearing
Examiner to exercise his discretion. It is clear based in this context that the Hearing

Examin~r

properly exercised his discretion as to what he included and excluded from the Record. The
exclusion from the record of material beyond the scope of the Commercial Driving Privileges
Disqualification Hearing is properly characterized by the Hearing Examiner. 5
Mr. Platz does not indicate what further process he requires or what procedures are
necessary to fulfill the Mathews analysis. Mr. Platz only indicates that he should have been able
to provide the evidence that he thought would be appropriate for the Hearing Examiner's
consideration, without acknowledging the limited issues before the Department's Hearing
Examiner.

Here, the Rammells were afforded adequate procedural due process. Their rights were adjudicated
before a hearing officer after three days of evidence production. Some evidence was not admitted
because it was irrelevant to the alleged violations-however, due process does not require that every
bit of evidence a party offers be admitted. The Rammells had notice and an opportunity to be
heard. If they were unhappy with the hearing officer's evidentiary rulings, they should have
directly appealed those rulings instead of arguing that a due process violation occurred. The
hearing officer's decision to exclude certain evidence as lacking proper foundation or relevancy
did not violate the Rammells' due process rights.
Rammel! v. idaho State Dept. ofAgric., 147 idaho 415,421,210 P.3d 523,529 (2009).
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Mr. Platz now for the first time challenges without authority and supporting facts the
impartiality of the Department's Hearing Examiner.

This argument is neither made to the

Department's Hearing Examiner nor is the argument made to the District Court upon judicial
review originally, Bell.
Mr. Platz makes generalized allegations about the Commercial Driving License
Disqualification process.

Mr. Platz does not demonstrate any impartiality on behalf of the

Hearing Examiner nor did he object to the process laid out by the Department's Hearing
Examiner. Mr. Platz only demonstrates that he disagrees with the Hearing Examiner's
conclusions, Bell v. Idaho Transp. Dept. 151 Idaho 659,262 P.3d 1030 (2011).
2. The Hearing Examiner's decision was supported by sufficient facts and competent
evidence.
Mr. Platz conflates the state of the Record with an abuse of discretion argument.
There is sufficient evidence in the Record as a whole to support the Hearing Examiner's
decision. Mr. Platz acknowledged that he had failed an evidentiary test for breath alcohol and
had commercial driving privileges. 6
3. There is no abuse of discretion.
Mr. Platz accepts the Hearing Examiner's representations as to the Issues before the
Hearing Examiner (CDL Tr. p. 5 LL. 10-16).

In other words, the agency's factual determinations are binding on the reviewing court, even
where there is conflicting evidence before the agency, so long as the determination are supported
by substantial and competent evidence in the record. Urrutia v. Blaine County, ex rei. Bd. Of
Comm'rs, 134 Idaho 353, 357, 2 P.3d 738, 742 (2000); Marshall, 137 Idaho at 340, 48 P.3d at
669. Substantial evidence is such relevant evidence as a reasonable mind might accept to support
a conclusion. Kinney v. Tupperware Co., 117 Idaho 765, 769, 792 P.2d 330, 334 (1990).
Substantial evidence is more than a scintilla, but less than a preponderance, rd.
Masterson v. Idaho Dept. of Transp. 150 Idaho 126,244 P.3d 625 (Ct. App. 2010).
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It is not an abuse of discretion for the Hearing Examiner to not make irrelevant evidence
part of the Record. 7
Mr. Platz does not cite any authority as to why the Hearing Examiner's failure to consider
evidence of the circumstances of evidentiary alcohol breath testing was relevant for the I-Iearing
Examiner's consideration of the disqualification of Mr. Platz's Commercial Driving Privileges.
Mr. Platz concedes that the only questions before the I-Iearing Examiner are whether he
has commercial driving privileges and whether he failed an evidentiary test for breath alcohol as
set out in I.C. § 49-335.
Additionally, this argument was not made to the Department's Hearing Examiner and
was not made to the District Court on review and is not properly before the Court now, Bell v.
Idaho Transp. Dept. 151 Idaho 659,262 P.3d 1030 (2011).
4. The District Court's vacation of Mr. Platz's driving privileges was improper.
The District Court determined that when it set aside the Administrative License
Suspension (also presently before the Court on appeal, Supreme Court Case No. 39805-2012),
the disqualification of Mr. Platz Commercial Driving Privileges would also be set aside. This
Court is entitled to review the decision of the Department's Hearing Examiner independently
from the District Court, Marshall v. Idaho Dept. of Transp., 137 Idaho 337, 34048 P.3d 666,
669 (Ct. App. 2002).
The Commercial Driving Privileges Disqualification is an entirely separate process from
the Administrative License Suspension, In re Williams, --- P.3d ---, 2012 WL 3068793. The
Hearing Examiner's findings that Mr. Platz suffered a failed evidentiary test are unconverted (R.
pp. 008-009).

7 The informality of administrative process does not require the Hearing Examiner to make it easy for a participant
to introduce evidence. (Respondent's Reply Briefp. 6)

APPELLANT'S REPLY BRIEF

7

Should the Court then determine that the Record support the Hearing Examiner's
decision that Mr. Platz has failed an evidentiary test for alcohol concentration, Mr. Platz's
Commercial Driving Privileges should be disqualified pursuant to I.e. § 49-335.

IV.
The

Commercial

CONCLUSION

Driving Privileges

Disqualification process

accomplishes the

appropriate public purpose encouraging the safe use of Idaho's public roads. There can be no
other public purpose more important than that for the Department of Transportation.
There is no due process violation. The Department's Hearing Examiner did not abuse his
discretion.
Mr. Platz Commercial Driving Privileges should be disqualified and the Court on appeal
should implement that disqualification.
DATED this

day of September, 2012.
Edwin L. Litteneker
Special Deputy Attorney General
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